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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2045 

In the Matter of Sam R. Beard 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed December 29, 1939 

In the District Court of the United States for the 
District of Columbia 

Habeas Corpus No. 2045 

In the Matter of Sam R. Beard 

Petition for a Writ of Habeas Corpus 

The petition of Sam R. Beard shows unto the Court the 
following: 

1— He is a citizen of the United States and a resident of 
the District of Columbia and is at the present time illegally 
restrained of his liberty at the United States Penitentiary, 
Atlanta, Georgia but subject to the jurisdiction of this 
Court inasmuch as he is a District of Columbia prisoner and 
under the authority of the Board of Public Welfare of the 
District of Columbia. 

2— He was convicted in the Supreme Court of the District 
of Columbia (now the District Court) on May 6, 1935, of 
violation of Section 865 of the District of Columbia Code 
and was on May 15, 1935 sentenced to the penitentiary for 
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a period of from two to six years and entered upon service 
of his sentence on April 9, 1936 at the Washington Asylum 
and Jail and was transferred to the United States Peni¬ 
tentiary, Atlanta, Georgia where he arrived on April 10, 
1936; he was transferred to the District of Columbia Re¬ 
formatory, Lorton, Virginia on January 5, 1938 and was 
again transferred to the United States Penitentiary, At¬ 
lanta, Georgia on January 21, 1938 where he has been con¬ 
fined since that time. 

3— At the trial of petitioner the only evidence used 
against him was obtained in violation of the Communica¬ 
tions Act of 1934 (46 Stat. 1064) and such evidence 

2 was obtained in violation of the Fourth and Fifth 
Amendments to the Constitution of the United 
States. There could have been no conviction of petitioner 
—in fact no warrant could have been obtained for his ar¬ 
rest—without the use of such unlawful evidence. The use 
of such evidence was held unlawful by the Supreme Court 
of the United States in Nardone versus United States, 302 
United States 379. 

4— Petitioner says that after the opinion of the Supreme 
Court of the United States in Nardone versus United 
States there was some doubt as to its applicability to the 
case of petitioner for two reasons: 

A—-Whether such intercepted messages might properly 
be used in the District of Columbia as contrasted with the 
interception of messages passing from state to state or 
from the District of Columbia to a state or from a state 
into the District of Columbia. 

B—Whether the knowledge obtained from the use of 
intercepted messages might not be used in other ways by 
law enforcement officers without using the actual inter¬ 
cepted messages. 

5— Petitioner now says that all uncertainty and doubt has 
been removed and the Supreme Court of the United States 
on December 11,1939 in two notable opinions—Nardone, et 
al. versus United States and Weiss, et al. versus United 
States—condemned lawlessness in the guise of law en¬ 
forcement and said in plain unmistakable language that no 
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messages—interstate or intrastate could be intercepted and 
that evidence obtained as a result of such interception could 
not be used directly or indirectly in a criminal trial. The 
Supreme Court said on December 11, 1939: 

“it (wire tapping) was outlawed because ‘inconsistent with 
ethical standards and destructive of personal liberty’. To 
forbid the direct use of methods thus characterized but to 
put no curb on their full indirect use would only invite the 
very methods deemed ‘inconsistent with ethical standards 
and destructive of personal liberty’. What was said in a 
different context in Silverthorne Lumber Co. v. United 
States, 251 United States 385, is pertinent here: 
3 “The essence of a provision forbidding the acquisi¬ 
tion of evidence in a certain way is that not merely 
evidence so acquired shall not be used before the court but 
that it shall not be used at all”. See Gouled v. United 
States 255 United States 298. A decent respect for the pol¬ 
icy of Congress must save us from imputing to it a self-de¬ 
feating if not disingenuous purpose”. 

6—Petitioner says therefore that since his constitutional 
rights were violated by the use of evidence obtained in vio¬ 
lation of the Communications Act of 1934 and such evidence 
being in violation of the Fourth Amendment and the use 
of such evidence being in violation of the Fifth Amendment 
he was denied a fair and impartial trial as required by the 
Sixth Amendment and hence the trial court—when his con¬ 
stitutional rights were violated—was without jurisdiction to 
proceed to judgment and hence the conviction was void and 
the judgment imposed was a nullity. Therefore under the 
authority of Johnson v. Zerbst, 304 United States 458 he is 
entitled to his discharge upon writ of habeas corpus. 

Wherefore the Premises Considered your petitioner 
prays: 

1—That "writ of habeas corpus issue from this Court di¬ 
rected to James V. Bennett, Director of the United States 
Bureau of Prisons and Robert E. Bondy, Director of the 
Board of Public Welfare (who has supervision and control 
over all District of Columbia prisoners) commanding them 
to produce the body of your petitioner before this Court on 
a day and at an hour named in said writ to show cause if 
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any they have why your petitioner should not be released 
from custody and for the purpose of inquiring and looking 
into and considering the legality of his continued detention. 
2—And for such other and further relief as the circum¬ 
stances of the case may require and to the court 
4 may seem just and proper. 

3—That James V. Bennett, Director of the United 
States Bureau of Prisons be required to show by what au¬ 
thority petitioner -was transferred from the United States 
Penitentiary, Atlanta, Georgia to the District of Columbia 
Reformatory, Lorton, Va. and that Robert E. Bondy be re¬ 
quired to show by what authority petitioner was again 
transferred from the District of Columbia Reformatory, 
Lorton, Virginia to the United States Penitentiary, Atlanta, 
Georgia and that both officials be required to show by 
what authority petitioner is confined in Atlanta. 

JAMES J LAUGHLIN 
Counsel for Petitioner. 

District of Columbia 55 

James J. Laughlin being first duly sworn deposes and 
says that he has read the above petition by him subscribed 
and that the matters contained therein are true to the best 
of his knowledge and belief. 

JAMES J LAUGHLIN 

Subscribed and sworn to before me this 29" day of De¬ 
cember, 1939. 

CHARLES E. STEWART, 

Clerk 

By H B DERTZBAUGH, 

Asst Clerk. 

JAMES J. LAUGHLIN 
Counsel for Petitioner. 

ELLIS KLEIN 
Counsel for Petitioner. 
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5 Amendment to Petition 

Filed January 8 -1940 

• * * 

Now comes the petitioner through his counsel and with 
leave of Court amends his petition to include therein as 
respondents the following: 

Frank Murphy, Attorney General of the United States 
Ray L. Huff, General Superintendent, D. C. 

Penal Institutions. 

JAMES J LAUGHLIN 
Counsel for Petitioner. 

Let this be filed: 

Jany 8th 1940 

DANIEL W. O’DONOGHUE 
Justice 

6 Praecipe 

Filed January 8 -1940 

• * • 

The Clerk of said Court will please enter our special ap¬ 
pearance for the purpose of objecting to the jurisdiction 
of the Court to issue the writ of habeas corpus herein 

DAVID A PINE 
United States Attorney 

JOHN J. WILSON 
Asst U. S. Atty D C 
Attorneys for respondents 

7 Order Denying Writ 

Filed January 8 -1940 

• * • 

Upon consideration of petition filed herein and after 
hearing argument and it appearing to the Court that it has 
no jurisdiction to issue this writ it is by the Court this 8th 
day of January, 1940 

Ordered that the petition for a writ of habeas corpus be 
and the same hereby is denied. 

Bv the Court 

DANIEL W. O’DONOGHUE 
Justice 
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8 Notice of Appeal 

Filed January 9 1940 

* * # 

Notice is hereby given this 9th day of January, 1940, 
that Sam R. Beard the petitioner herein hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
8th day of January, 1940 in favor of respondents against 
said petitioner 

JAMES J LAUGHLIN 
Attorney for petitioner 


Memorandum 

January 9 - 1940. 

Bond on Appeal for $250.00 filed. 


9 Assignment of Errors 

Filed January 9 1940 

# # # 

The Court erred: 

1— In refusing to issue writ of habeas corpus. 

2— In holding that it was without jurisdiction to issue 
writ of habeas corpus as prayed. 

3— And in other matters apparent of record. 

JAMES J LAUGHLIN 
Counsel for Petitioner. 

10 Designation of Record 

Filed January 9 - 1940 

* * • 

The Clerk will please prepare the record in the above 
entitled cause and include therein the following: 

1— Petition for writ of habeas corpus. 

2— Amendment to petition 

3— Praecipe of U. S. Atty entering appearance. 
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4— Order denying writ 

5— Notice of appeal 

6— Assignment of errors 

7— This designation of record. 

8— Clerk’s certificate. 


JAMES J LAUGHLIN 
Counsel for Petitioner. 


Service of copv acknowledged this 9th day of January, 
1940. 


JOHN J. WILSON 

C. S. D.— 

Assistant U. S. Attorney. 


11 District Court of the United States for the 
District of Columbia 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 10, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled In the Matter of 
Sam R. Beard, Habeas Corpus No. 2045, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribed my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 24th day of January, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7580. Sam R. Beard, Appel¬ 
lant, vs. James V. Bennett, Director of the United States 
Bureau of Prisons, et al. United States Court of Appeals 
for the District of Columbia Filed Jan 27 1940 Joseph 
W. Stewart, Clerk. 
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SAM R. BEARD, 

Appellant , 

v. 

JAMES V. BENNETT, Director, United States 
Bureau of Prisons, Department of Justice, 

and 

ROBERT E. BONDY, Director, Board of Public 
Welfare, District of Columbia, 

Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


This is an appeal from an order of the District 
Court of the United States for the District of Colum¬ 
bia refusing issuance of Writ of Habeas Corpus. Pe¬ 
tition was filed in that Court by appellant herein set- 
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ting forth that he was illegally detained in the United 
States Penitentiary at Atlanta, Georgia, and the allega¬ 
tions as to the unlawfulness of his detention were 
founded on violation of appellant’s constitutional rights 
at his criminal trial in that evidence obtained by wire 
tapping was used against him and this evidence was 
in violation of the Communications Act of 1934 (48 
Statute 1064, 1103; Section 605, Title 47, U. S. C.). 

The Supreme Court of the United States in Nardone 
v. United States, 302 U. S. 379, had held that such 
evidence could not be used in a criminal trial and 
the Supreme Court also rendered an opinion involving 
Nardone entitled Nardone v. United States, 308 U. S. 
338 (December 11, 1939), again emphasizing the ban on 
wire tapping testimony. 

In appellant’s petition for a Writ of Habeas Corpus 
it was alleged that when wire tapping testimony was 
used in his criminal trial his Constitutional rights were 
violated inasmuch as he was denied a fair and impar¬ 
tial trial and the trial court thereupon lost jurisdic¬ 
tion and could not proceed to judgment. It was con¬ 
tended therefore that the Court was without author¬ 
ity to impose sentence and the commitment therefore 
was invalid and appellant was unlawfully confined in 
Atlanta prison. 

The writ was directed against James W. Bennett, 
Director of the Bureau of Prisons of the Department 
of Justice, and Robert E. Bondy, Director of the Board 
of Public Welfare. It was contended that since the 
United States Penitentiary at Atlanta, Georgia, came 
under the authority of the United States Bureau of 
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Prisons, that the District Court had power to issue 
the writ against Mr. Bennett. The Court below re¬ 
fused to go into the merits contained in the allega¬ 
tions and merely held that it was without authority 
to issue the writ against Mr. Bennett, and since the 
appellant was confined at Atlanta, Georgia, applica¬ 
tion would have to be made in the Northern District 
of Georgia. The petition thereupon was dismissed 
and the case is here on appeal. 

The jurisdiction of this Court is invoked by au¬ 
thority of Section 26, Title 18, 1929 D. C. Code, which 
provides: 

“Any party aggrieved by any final order, judg¬ 
ment, or decree of the Supreme Court of the Dis¬ 
trict of Columbia or of any Justice thereof, may 
appeal therefrom to the said Court of Appeals; 
and upon such appeal, the Court of Appeals shall 
review such order, judgment, or decree, and affirm, 
reverse or modify the same and shall be just, ex¬ 
cept as provided in the following sections. * * *” 
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PART ONE. 

The only question involved in this appeal is whether 
the District Court of the United States for the Dis¬ 
trict of Columbia has a right to issue a writ of Habeas 
Corpus directed to the Director of the United States 
Bureau of Prisons, residing in the District of Columbia 
and having custody of a District of Columbia prisoner 
but confined in an institution outside of the District 
of Columbia. 


It is submitted that the case of Sanders v. Allen et 
al., 69 District of Columbia Appeals 307 , 100 Federal 
(2nd) 717 , is determinative of this question. In the 
Sanders case this Court said: 

“The District Court thought that confinement 
not being in the District of Columbia there was 
lack of jurisdiction and the writ should not be 
issued.” 

“We think in the circumstances that this con¬ 
clusion was wrong. The question in our view de¬ 
pends rather upon whether the person against 
whom the writ is asked and who is responsible for 
the detention is within the jurisdiction.” 


This Court in that opinion said: 

“The place of confinement is therefore not im¬ 
portant to the relief if the guilty party is within 
reach of process so that by power of the Court 
he can be compelled to release his grasp.” 


Citing In Re Jackson, 15 Mich. 416 , at 439 . 
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In the Sanders case the person confined was out¬ 
side the District of Columbia, that is, in the eastern 
district of Virginia and the District Court felt that 
unless the confinement was actually within the Dis¬ 
trict of Columbia the writ could not be issued. This 
Court said in reversing the lower Court: 

“The question in our view depends rather upon 
whether the person against whom the writ is 
asked and who is responsible for the detention 
is within the jurisdiction.” 

Appellant says his case is similar to the Sanders 
case . His detention is outside the District of Columbia 
and the same is true in the Sanders case. The per¬ 
son responsible for his detention and who has con¬ 
trol over appellant is the Director of the United States 
Bureau of Prisons, who does reside in the District 
of Columbia and who can be reached by process from 
this Court. Appellant is unable to see that the lim¬ 
itation as to distance is of any concern. The mere 
fact that the appellant in the Sanders case was thirty 
miles away, while appellant herein is six hundred miles 
away does not alter the rule as stated by this Court. 
That is: 

“The question in our view depends rather upon 
whether the person against whom the writ is asked 
and who is responsible for the detention is within 
the jurisdiction.” 

In the Sanders case this Court said that in deter¬ 
mining that case the Court did not depart from the 
decision in McGowan v. Moody, 22 Appeals, D., C. 148. 
In that case this Court held that the jurisdiction of 
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the District Court did not extend to the case of a 
person unlawfully restrained of his liberty in a dis¬ 
tant possession of the United States by or under the 
authority of an officer of the Navy acting as gover¬ 
nor thereof solely because the Secretary of the Navy 
in the discharge of his official duties as head of that 
department maintained his residence in the District 
of Columbia. However, an examination of the facts 
of the Moody case will show that it is substantially 
different from that of appellant. In McGowan v. 
Moody, Mr. Justice Shepard said: 

“Assuming the existence of the general juris¬ 
diction as claimed, it is further contended that 
the proceeding to enforce the writ of one unlaw¬ 
fully restrained of his liberty though under prose¬ 
cution or commitment for an alleged crime, is a 
civil proceeding as held in Ex Parte Tom Tom, 
108 TJ. S. 556 , and that therefore the jurisdiction 
to issue the writ in the particular case is deter¬ 
minable not by the place of detention but by the 
presence within the territorial jurisdiction, of the 
person charged with maintaining that detention 
and made respondent in the proceeding.’’ 


It is believed, however, that the following from Mc¬ 
Gowan v. Moody will distinguish that case from case 
of appellant. At the conclusion of the opinion, Jus¬ 
tice Shepard said this: 

“But if the jurisdiction of the Court were main¬ 
tainable on the ground claimed, the judgment would 
nevertheless have to be affirmed.” 

“The person is not in the actual custody of the 
Secretary. The allegation that he is restrained 
by the agents and subordinates of the Secretary 



and is within his control, through the custody of 
the person unknown, who exercises his authority 
under the orders of the Secretary, is a conclu¬ 
sion of law.” 

“We must take judicial notice of the powers 
and duties of the Secretary under the constitution 
and laws; the officers of the Navy are not his 
agents. They, like the Secretary himself, are the 
agents and representatives of the President of the 
United States, who is the Commander in Chief of 
the Army and Navy.” 

“The officers in command of the Island of Guam 
are subject to his orders, any authority which the 
Secretary may exercise over them is solely as a 
representative of the President in his name and 
as the organ of his will.” 


Citing United States Ex Rel. Brown v. Root, 18 Ap¬ 
peals, D. C. 239, 242. 

And then the opinion concluded: 

“The power to relieve the prisoner or to pro¬ 
duce him in obedience is in the President and 
not in the Secretary of the Navy.” 

It will be seen therefore that the facts in appel¬ 
lant’s case are different. The appellant is confined in 
the United States Penitentiary, Atlanta, Georgia. The 
warden of that penitentiary, as well as wardens of all 
United States penitentiaries are appointed, not by the 
President of the United States, but by the Director 
of the Bureau of Prisons, and are subject to his or¬ 
ders, and therefore, any process directed to the Di¬ 
rector of Prisons for the production of any prisoner 
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in our District Court would be entirely regular and 
would be obeyed without question. 


There is another very important phase of this case 
and one which will in our judgment give the lower 
court jurisdiction to authorize the writ and that is 
the language of the statute in question. We find in 
Section 201 of Title 24, D. C. Code (Section 1143 of 
the 1924 Code; 31 Stat. 1372), the following: 

“Any person committed , detained, confined or 
restrained from his lawful liberty within the Dis¬ 
trict, under any color or pretense whatever or any 
person in his or her behalf may apply by peti¬ 
tion to the supreme court of the District or any 
justice thereof, for a writ of habeas corpus to 
the end that the cause of such commitment , de¬ 
tainer, confinement or restraint may be inquired 
into; and the court or the justice applied to, if 
the facts set forth in the petition make a prima 
facie case , shall forthwith grant such writ, di¬ 
rected to the officer or other person in whose cus¬ 
tody or keeping the party so detained shall be 
returnable forthwith before said court or justice.’’ 

It seems obvious that Congress had such a situation 
as ours in mind in framing this special statute. It 
covers persons confined in the District, and persons 
committed in the District but confined outside of the 
District. Any person convicted and sentenced in the 
District is necessarily “committed” within the Dis¬ 
trict and since this statute is in the disjunctive he 
can apply under this act to his “own” court for 
habeas corpus even though actually confined outside 
of said District. The situation would therefore ap¬ 
pear to be one for application of the familiar rule that 
where the statutory language is clear and plain there 
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is no room, for construction and the statute must be 
applied as written. See United States v. Hartwell, 
6 Wall. 385, 395-396; Osaka Shosen Line v. United 
States, 300 U. S. 98, 100-101; Hamilton v. Rathbone, 
175 U. S. 414, 419-421; Sacramento Navigation Company 
v. Salz, 273 U. S. 326, 329-330; Crooks v. Harrelson } 282 
U. S. 55, 59-60. 


And in this connection it is well to quote again from 
McGowan v< Moody, at page 163, where this Court 
said: 


“It may be that the Supreme Court of the Dis¬ 
trict of Columbia would entertain jurisdiction un¬ 
der like conditions but as that is not the question 
now presented we express no opinion in respect 
of it. None of those conditions exist in the case 
at bar. The party, on whose behalf the petition 
has been presented, is not an inhabitant of the 
District of Columbia; he was not arrested or com¬ 
mitted and has never been confined, within its 
limits.” 


It is apparent therefore that this court had in mind 
the terms of the statute in question as to commitment 
in the District of Columbia and it will also be seen 
that the facts in McGowan v. Moody are clearly dis¬ 
tinguishable from the facts of the instant case. 
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PART TWO . 

In the appellant’s case the writ was directed also 
against Robert E. Bondy, Director of the Board of 
Public Welfare of the District of Columbia, which 
Board has control over all penal institutions of the 
District of Columbia. It was alleged in the petition 
that appellant was a District of Columbia prisoner 
and there was no authority in law for confining him 
in the United States Penitentiary at Atlanta. 


It is submitted that the Act of September 1, 1916, 
39 Statutes 711; Section 402, Title 6, D. C. Code, is 
pertinent to our contention. That Act provides: 

“When any person has been convicted in any 
Court of the District of Columbia and sentenced 
to imprisonment for more than one year by the 
Court, the imprisonment during the term for which 
he may have been sentenced or during the residue 
of said term, may be in some suitable jail or 
penitentiary or reformatory of the District of 
Columbia; and it shall be sufficient for the Court 
to sentence the defendant to imprisonment in a 
penitentiary without specifying the particular 
prison or the reformatory of the District of Co¬ 
lumbia, and the imprisonment shall be in such 
penitentiary, jail or reformatory of the District 
of Columbia as the Attorney-General may from 
time to time designate.” 


This Act has never been repealed. 


It may be contended that the Act of May 14, 1930, 
46 Statutes 326; Section 753F, Title 18, U. S. Code, 
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permits the confinement of the District of Columbia 
prisoner outside the District of Columbia. The Act 
of May 14, 1930, provides: 

“All persons convicted of an offense against the 
United States shall be committed to such term of 
imprisonment and to such type of institution as 
the Court may direct, to the custody of the Attor¬ 
ney-General of the United States or his author¬ 
ized representative, who shall designate the place 
of confinement where the sentence of all such per¬ 
sons shall be served. * * *” 

It is contended that this Act would be inapplicable 
to a person sentenced under the Act of July 15, 1932 
(47 Statutes 696; Section 451, Title 6, D. C. Code)— 
the Indeterminate Sentence Act—inasmuch as that 
Act applies only in the District of Columbia. 

It will be seen that Section 7 of the Act of July 
15, 1932, provides that all acts and parts of acts in¬ 
consistent with its provisions are repealed. If the 
Act of May 14, 1930, has any application whatever in 
the District of Columbia, it is only as to offenses 
against the general laws of the United States as con¬ 
trasted with those offenses defined in the code of laws 
in the District of Columbia. 

Appellant was convicted of violation of Section 153, 
Title 6, D. C. Code, or Section 865 of the 1924 Code (31 
Statutes 1331), and his offense therefore was not 
against the general laws of the United States, and 
therefore it is contended that the Attorney-General 
had no control over appellant and was without au¬ 
thority to transfer him to the United States Peniten¬ 
tiary at Atlanta. 


In view of all of the circumstances of the case it is 
believed that the District Court had authority to issue 
the writ of Habeas Corpus and determine and decide 
as to whether the allegations contained in the petition 
are true and therefore it is submitted that the judg¬ 
ment of the District Court should be reversed. 

Respectfully submitted, 

JAMES J. LAUGHLIN, 
ELLIS KLEIN, 

Counsel for Appellant . 
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In the United States Court of Appeals for 
the District of Columbia 

January Term, 1940 

No. 7580— Special Calendar 

Sam R. Beard, appellant 

v. 

James V. Bennett, Director of the United States Bureau | 
of Prisons, Department of Justice, and Robert E. \ 
Bondy, Director, Board of Public Welfare, District of 
Columbia, et al., appellees 


BRIEF FOR APPELLEES 


jurisdictional statement 

Inasmuch as the appellant has not made a complete juris¬ 
dictional statement in his brief as required by the rule of 
this Court (Rule 8), it is only proper that the pertinent 
statutes, upon which it is believed that the appellant relies, 
be set forth herein. 

The jurisdiction of the lower court in habeas corpus pro¬ 
ceedings is based on the following statutes: 

Section 201, Title 24, the Code of the District of Co¬ 
lumbia (Act of March 3, 1901, 31 Stat. 1372, c. 854, 
sec. 1143); 

Section 57, Title 18, the Code of the District of Co¬ 
lumbia (Act of March 3, 1863, 12 Stat. 762, c. 91; Act 
of March 3, 1901, 31 Stat. 1200, c. 854, sec. 68). 
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Apparently the lower court also has jurisdiction in habeas 
corpus proceedings by virtue of Sections 451 et seq., Title 28, 
United States Code (R. S. Sec. 751, Act of March 3, 1911, 
c. 231, sec. 291, 36 Stat. 1167). 

The jurisdiction of this Court to review any final order in 
a habeas corpus proceeding is acquired by virtue of Section 26, 
Title 18, the Code of the District of Columbia (Act of Feb¬ 
ruary 9, 1893, 27 Stat. 435, c. 74. sec. 7; Act of March 3, 1901, 
31 Stat. 1225, c. 854, sec. 226; Act of March 3, 1921, 41 Stat. 
1312, c. 125, sec. 12). This Court also has jurisdiction in such 
a proceeding under Section 463-b, Title 28, United States Code 
(Act of February 13, 1925, c. 229, sec. 6, 43 Stat. 940; Act of 
June 7, 1934, c. 426, 48 Stat. 926). 

The appellant filed a petition below (R. 1) for a writ of 
habeas corpus, alleging that he is illegally restrained of his 
liberty at the United States Penitentiary, Atlanta, Georgia. 
He named as parties respondent James V. Bennett, Director 
of the United States Bureau of Prisons, and Robert E. Bondy, 
Director of the Board of Public Welfare, District of Columbia. 
Subsequent to the filing of his petition, the appellant amended 
the same (R. 5) by including therein as parties respondent 
Frank Murphy, Attorney General of the United States, and 
Ray L. Huff, General Superintendent, District of Columbia 
Penal Institutions. From an order (R. 5) denying his petition, 
the appellant brings this appeal. 

STATEMENT OF THE CASE 

As above stated, the appellant filed a petition for writ of 
habeas corpus in the court below, alleging, in addition to his 
allegation of illegal restraint of his liberty, that he was con¬ 
victed in the Supreme Court of the District of Columbia on 
May 6, 1935, of violation of Section 865 of the District of 
Columbia Code, and was, on May 5, 1935, sentenced to the 
penitentiary for a period of two to six years; that he entered 
upon the service of his sentence on April 9, 1936, at the Wash¬ 
ington Asylum and Jail and was transferred to the United 
States Penitentiary at Atlanta, Georgia, on April 10, 1936; 
that he was transferred to the District of Columbia Reforma¬ 
tory, Lorton, Virginia, on January 5,1938, and was again trans- 
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ferred to the United States Penitentiary, Atlanta, Georgia, on 
January 21, 1938, where he has since been confined. It is 
unnecessary to refer to the other allegations of his petition on 
which he bases his claim of illegal restraint. 

After the filing of the petition, the respondents entered a 
special appearance (R. 5) for the purpose of objecting to the j 
jurisdiction of the court to issue the writ of habeas corpus. 

After considering the petition and hearing argument, the | 
Court found that it had no jurisdiction to issue the writ and; 
denied the petition (R. 5). 

STATUTES INVOLVED 

Section 201, Title 24, D. C. Code: 

1 

Any person committed, detained, confined, or re¬ 
strained from his lawful liberty within the District, 
under any color or pretense whatever, or any person in I 
his or her behalf, may apply by petition to the supreme! 
court of the District, or any justice thereof, for a writ of 
habeas corpus, to the end that the cause of such com¬ 
mitment, detainer, confinement, or restraint may be! 
inquired into; and the court or the justice applied to, 
if the facts set forth in the petition make a prima facie 
case, shall forthwith grant such writ, directed to the 
officer or other person in whose custody or keeping thej 
party so detained shall be, returnable forthwith before! 
said court or justice (Mar. 3, 1901, 31 Stat. 1372, c. 854, 
sec. 1143). 

Section 57, Title 18, D. C. Code: 

The said supreme court may, in its appropriate special 
terms, issue writs of quo warranto, mandamus, prohi¬ 
bition, scire facias, certiorari, injunction, prohibitory 
and mandatory, ne exeat, and all other writs known in 
common law and equity practice that may be necessary 
to the effective exercise of its jurisdiction. Any justice! 
of said court may issue writs of habeas corpus, to in-j 
quire into the cause of detention or to discharge, onj 
giving bail (Mar. 3, 1863, 12 Stat. 762, c. 91; Mar. 3,! 
1901, 31 Stat. 1200, c. 854, sec. 68). 
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Section 26, Title 18, D. C. Code: 

Any party aggrieved by any final order, judgment, 
or decree of the supreme court of the District of Colum¬ 
bia, or of any justice thereof, may appeal therefrom to 
the said court of appeals; and upon such appeal the 
court of appeals shall review such order, judgment, or 
decree, and affirm, reverse, or modify the same as shall 
be just, except as provided in the following sections. 
Appeals shall also be allowed to said court of appeals 
from all interlocutory orders of the supreme court of 
the District of Columbia, or by any justice thereof, 
whereby the possession of property is changed or affected, 
such as orders for the appointment of receivers, grant¬ 
ing injunctions, dissolving writs of attachment, and the 
like; and also from any other interlocutory order, in 
the discretion of the said court of appeals, whenever it 
is made to appear to said court upon petition that it will 
be in the interest of justice to allow such appeal (Feb. 9. 
1893, 27 Stat. 435, c. 74, sec. 7; Mar. 3, 1901, 31 Stat. 
1225, c. 854, sec. 226; Mar. 3, 1921, 41 Stat. 1312, c. 125, 
sec. 12). 

Section 451, Title 28, U. S. Code: 

The Supreme Court and the district courts shall have 
power to issue writs of habeas corpus (R. S. Sec. 751, 
Mar. 3,1911, c. 231, sec. 291, 36 Stat. 1167). 

R. S. Sec. 751 from Act Sept. 24, 1789, c. 20, sec. 
14, 1 Stat. 81; Act Mar. 2, 1833, c. 57, sec. 7, 4 Stat. 
634; Act Aug. 29, 1842, c. 257, sec. 1, 5 Stat. 539; Act 
Feb. 5, 1867, c. 28, sec. 1, 14 Stat. 385; Act Apr. 10, 
1869, c. 22, sec. 2,16 Stat. 44. 

Section 454, Title 28, U. S. Code: 

Application for writ of habeas corpus shall be made 
to the court, or justice, or judge authorized to issue 
the same, by complaint in writing, signed by the per¬ 
son for whose relief it is intended, setting forth the 
facts concerning the detention of the party restrained, 
in whose custody he is detained, and by virtue of what 


5 


claim or authority, if known. The facts set forth in 
the complaint shall be verified by the oath of the 
person making the application (R. S. Sec. 754). 

From Act Feb. 5, 1867, c. 28, sec. 1, 14 Stat. 385. 

Section 463-b, Title 28, U. S. Code: 

In such a proceeding in the Supreme Court of the 
District of Columbia, or before a justice thereof, the 
final order shall be subject to review, on appeal, by the 
United States Court of Appeals of that District. 

Section 753-f, Title 18, U. S. Code: 

\ 

All persons convicted of an offense against the United 
States shall be committed, for such terms of imprison¬ 
ment and to such types of institutions as the court may 
direct, to the custody of the Attorney General of the 
United States or his auth orized representative^^ who 
shall designate the places of confinement 'where the 
sentences of all such persons shall be served. The At¬ 
torney Gener al may designate any available, suitable, 
and appropriate institutions, whether maintained by 
the Federal Government or otherwise or whether within ! 
or without the judicial district in which convicted. , 
The Attorney General is also authorized to order the 
transfer of any person held under authority of any 
United States statute from one institution to another 
if in his judgment it shall be for the well-being of the 
prisoner or relieve overcrowded or unhealthful condi¬ 
tions in the institution where such prisoner is confined 
or for other reasons (May 14, 1930, c. 274, sec. 7, 46 
Stat. 326). 

STATEMENT OF POINTS 

The appellant’s brief is divided into “Part One” and “Part ! 
Two.” An examination of the record discloses that there 
is only one point involved in this appeal and, although the ap¬ 
pellant has raised two points in his brief, the assignment of 
errors (R. 6) discloses only one. 

The sole question to be answered by this Court is: Has the 
District Court of the United States for the District of Co- 
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lumbia the right and jurisdiction to issue a writ of habeas 
corpus directing the Attorney General of the United States 
and the Director of the United States Bureau of Prisons 
to produce the body of a prisoner confined in a penal institu¬ 
tion outside of the District of Columbia? 

STJMXARY OF ARGUMENT 

The Courts of the District of Columbia have no jurisdiction 
to issue a writ of habeas corpus to produce the body of a 
prisoner convicted in the District of Columbia, but not in¬ 
carcerated in a penal institution of the District of Columbia. 

ARGUMENT 

The appellant bases his contention that the lower court 
has jurisdiction to issue the writ of habeas corpus in this 
matter on the decision of this Court in Sanders v. Allen, 69 
App. D. C. 307, 100 Fed. (2d) 717. This case, however, is 
not determinative of. the question here. In that case, the 
Attorney General and the Director of the Bureau of Prisons 
were parties respondent, and this Court very wisely ordered 
that the petition should be dismissed as to them. This Court 
recognized the supervisory powers of the Attorney General 
over prisoners confined in District of Columbia penal insti¬ 
tutions and had in mind the analogous situation existing in 
McGowan v. Moody, 22 App. D. C. 148. In that connection, 
this Court stated in Sanders v. Allen: 

* * * we do not depart in the slightest degree 
from our decision in McGowan v. Moody. * * * In 
such situations, even if the courts of the District of Co¬ 
lumbia had jurisdiction, they should not exercise it 
where the same relief is available by application to a 
district or circuit judge in the locality. 

See also Story v. Rives, 68 App. D. C. 325; 97 Fed. (2d) 182. 

Other courts have recognized the custodial powers of the 
Attorney General not only with respect to prisoners confined in 
District penal institutions, but his right and authority under 
the statutes to transfer prisoners confined in penal institutions 
of the District of Columbia and to confine them in peniten- 
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tiaries outside the District of Columbia. In Beard v. Sanford, 

99 Fed. (2d) 750, 751 (Fifth Circuit), the Court said: 

Beard further contends that since he was sentenced 
under the Indeterminate Sentence and Parole Act of 
the District of Columbia (D. C. Code, Supp. Ill, 1937, 

T. 6, sec. 451, et seq.), the court erred in holding that 
he is subject to the authority of the Attorney General, 
and can be confined in a penitentiary outside the Dis¬ 
trict of Columbia. This contention is without merit. 
Bracy v. Zerbst, Warden, 10 Cir., 93 Fed. (2d) 8. 

In the Bracy case, supra, the Court also recognized the power 
of the Attorney General to designate any federal penitentiary 
outside the District of Columbia for the confinement of pris¬ 
oners convicted of a felony in the District of Columbia. 

It necessarily follows, therefore, from what has been said | 
above, that the Director of the Board of Public Welfare, Dis¬ 
trict of Columbia, and the General Superintendent, District of 
Columbia Penal Institutions, could not in any event be parties 
respondent' in a proceeding of this kind because the appellant 
is no longer in their immediate custody. 

It cannot be denied that the Attorney General in this case 
has at least a technical custody under the statute (Section 
753-f, Title 18, United States Code). The custody of the 
Attorney General in this case is similar to that of the Sec¬ 
retary of the Navy in McGowan v. Moody, supra. In that case, 
this Court stated and held the following: 

Jurisdiction to issue the writ on his behalf, then, 
depends upon the single circumstance that the Sec- 
retary of the Navy is alleged to have the final control -f 
over his imprisonment. It is to this broad claim of 
jurisdiction that we deny our assent. 

But if the jurisdiction of the court were maintainable 
on the ground claimed, the judgment would neverthe¬ 
less have to be affirmed. The prisoner is not in the 
actual custody of the Secretary. [Italics supplied.] 

Aside from economic and practical reasons, it is only proper 
legally that the writ of habeas corpus should be directed to 


the person having immediate control or custody of the pris¬ 
oner. The Court said in Wales v. Whitney , 114 U. S. 564, 
574, in considering the habeas corpus provisions of the United 
States Code (Section 454, 455, Title 28, R. S. 754, 755), in 
which language appears similar to that in the District of 
Columbia Code: 

I All these provisions contemplate a proceeding 
against some person who has the immediate custody 
of the party detained, with the power to produce the 
body of such party before the court or judge, that he 
may be liberated if no sufficient reason is shown to the 
contrary. [Italics supplied.] 

This Court also took cognizance of the proposition that 
the courts of the District of Columbia had no jurisdiction in 
the case of this same appellant because of the fact that he 
is in immediate control of the Warden of Atlanta Penitentiary. 
In Laughlin v. Cummings, 70 App. D. C. 192; 105 Fed. (2d) 
71, the following was said with respect to this appellant: 

* * * Because of the conviction, the prisoner was 
transferred to the penitentiary at Atlanta, Georgia, by 
the Attorney General of the United States. The bill 
shows on its face that the Warden of Atlanta Peni¬ 
tentiary, a resident of Georgia, is in immediate control 
of the prisoner. This control was recognized by ap¬ 
pellant in the habeas corpus proceeding brought against 
the Warden in the Northern District of Georgia to test 
the legality of the prisoner’s incarceration. The lawful 
place of confinement is, therefore, Georgia. The courts 
of the District have no jurisdiction over the action 
of the Warden in his conduct with counsel represent¬ 
ing inmates, nor jurisdicti on oyer the custo dy an d 
control of prisoners located there, [italics supplied.] 

Appellant also contends that the local habeas corpus statute 
(Section 201, Title 24, D. C. Code; Section 1143 of the 1924 
Code; 31 Stat. 1372) should read so as to cover persons com¬ 
mitted in the District but confined outside of the District. 
Obviously, the appellant is reading into the statute something 
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that does not appear there. No reply is necessary to such a 
strained construction of the statute. 

In that portion of his brief designated “Part Two,” appellant 
argues as a further point that, because he was convicted of a 
local offense, that is to say, an offense not condemned by the 
general laws of the United States, and because he was sentenced 
under the Indeterminate Sentence Act (Act of July 15, 1932; 
Section 451, Title 6, Code of the District of Columbia; 47 
Stat. 696) which applies only in the District of Columbia, 
that there was no authority for his transfer to the United States 
Penitentiary at Atlanta. 

This argument is absolutely without any substance what¬ 
soever in view of the decision of this Court in Story v. Rives, 
68 App. D. C. 325; 97 Fed. (2d) 182, wherein we find the 
following: 

* # * Appellant contends, however, (1) that as 
he was originally convicted in the District of Columbia 
he could not be lawfully incarcerated in a Federal peni¬ 
tentiary; (2) that he is subject exclusively to the parole 
laws of the District of Columbia, and that those laws 
give to the United States Board of Parole no authority 
to issue a warrant for his retaking; hence, that his de¬ 
tention under such a warrant is illegal and properly 
subject to attack by writ of habeas corpus. Both con¬ 
tentions are without merit. All persons convicted of 
offenses against the United States are committed to 
the custody of the Attorney General of the United States, 
who may designate the places of original confinement 
and order transfers from one institution to another. Act 
of May 14, 1930, 46 Stat. 326, sec. 7, 18 U. S. C. A. sec. 
753f; Bailey v. United States, 10 Cir., 74 F. 2d 451. 
A robbery committed in the District of Columbia is a 
crime against the United States, and, consequently, the 
offender comes within the provisions of the conditional 
release statute. 

c- The cases cited by appellant are not in conflict with 
this well established view. Those cases do not involve 
K violations of criminal statutes; all that they hold is that 


the laws of the District of Columbia, as enacted by Con¬ 
gress and embodied in its Code, are not general laws of 
the United States, having operation throughout the 
nation, but special enactments applicable only to the 
District of Columbia. The problem herein involved is 
neither referred to nor discussed. 

In Tyner v. United States, 23 App. D. C. 324, 360, 
we held that the violation of a criminal law may con¬ 
stitute an offense against the United States although 
the act committed was a crime only in the District of 
Columbia. That the decision is sound we have no 
doubt. Moreover, in Aderhold v. Lee, 5 Cir., 68 F. 2d 
824, certiorari denied 292 U. S. 633, 54 S. Ct. 718, 78 
L. Ed. 1486, and Bracey v. Hill, D. C. M. D. Pa., 11 
F. Supp. 148, affirmed, 3 Cir., 77 F. 2d 970, the power 
of the Attorney General over the place of confinement 
of District of Columbia prisoners was sustained. The 
court said in the latter case (page 149): “The authority 
of the Attorney General to transfer prisoners from the 
District of Columbia to other penal institutions has 
existed and has been exercised and recognized for a 
long time prior to the Indeterminate Sentence and 
Parole Act. This act, as amended (section 10, en¬ 
acted June 5, 1934, D. C. Code Supp. II, 1935, sec. 
459), is not inconsistent therewith, but in fact recog¬ 
nizes and aids the exercise of that authority.” Further¬ 
more, it is provided by statute, Act of March 3, 1915, 
38 Stat. 869, 18 U. S. C. A. sec. 704, that “The cost 
of the care and custody of District of Columbia con¬ 
victs in any Federal penitentiary shall be charged 
against the District of Columbia * * This sec¬ 
tion impliedly recognizes the fact that District of Co¬ 
lumbia prisoners may be incarcerated in Federal insti¬ 
tutions. Nor is section 402, title 6, D. C. Code 1929, 
inconsistent with this position, as appellant contends; 
or with the statute in question. Section 402, so far 
as applicable, provides: “Whenever any person has 
been convicted of crime in any court in the District 
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of Columbia and sentenced to imprisonment for more 
than one year by the court, the imprisonment during 
the term for which he may have been sentenced or dur¬ 
ing the residue of said term may be in some suitable 
jail or penitentiary or in the reformatory of the Dis¬ 
trict of Columbia; and it shall be sufficient for the 
court to sentence the defendant to imprisonment in 
the penitentiary without specifying the particular 
prison or the reformatory of the District of Columbia 
and the imprisonment shall be in such penitentiary, 
jail, or the reformatory of the District of Columbia as 
the Attorney General shall from time to time desig¬ 
nate: * * [Italics supplied.] 

See also Beard v. Sanford, supra, and Bracy v. Zerbst, supra. 

CONCLUSION 

It is respectfully submitted that the order of the court below 
should be affirmed. 

Edward M. Curran, 

United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney. 
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